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On the 11th March, the European Parliament adopted a resolution to create a regulation 
on corporate due diligence in relation to human rights and the environment. This was a 
step towards the presentation of a directive in this area, which is expected to be ready 
in June. In the last decade, the regulation of the impacts of the activities of transnational 
corporations on human rights has become a central issue on the agendas of the European 
Union, the United Nations and various states. 

All the control proposals that have been put forward face the challenge of dealing 
with the relationship between the parent companies of corporations and the rest 
of their subsidiaries, suppliers and subcontractors along the value chain, as well as the 
adaptation of state regulatory frameworks to regulate the obligations of global actors 
whose rights are protected on a planetary scale through the lex mercatoria. 

From the legally binding international instrument that has been debated in the United 
Nations for five years to the recently announced decision of the European Commission 
to present a directive on due diligence in 2021, as well as the different legislative 
proposals that have been put forward in France, Switzerland and Catalonia, this paper 
analyses the most relevant regulatory developments that have been presented in recent 
years with the aim of controlling the activities of transnational companies beyond 
the borders of their country of origin.

On the basis of our own theoretical framework, composed of ten criteria and elaborated 
on the experience of human rights organisations over the last two decades, we have 
assessed the weaknesses and strengths of these national and international initiatives 
to serve as a counterweight to the abuses of corporate power. In this vein, beyond 
the state frame of reference, European social and trade union organisations have 
put forward proposals for the construction of an international civil society centre 
to effectively assess and enforce international standards on business and human rights.

KEY IDEAS FOR DRAFTING 
LEGISLATIVE PROPOSALS ON 
BUSINESS AND HUMAN RIGHTS
There are neither sufficient counterweights to the lex mercatoria nor control mechanisms 
that manage to encompass the full complexity of large economic conglomerates, with 
criteria that go beyond the state framework and break down the apparent separation 
between parent company and subsidiaries. International human rights law has proved 
to be fragile and “social responsibility” is part of a soft law based on voluntariness, 
unilateralism and non-legal enforceability. Hence the need to advance not only 
in national regulations, but also in international norms. In order to create instruments 
for the exercise of real control over the operations of these companies, we present 
here a theoretical framework composed of ten key ideas that guide the establishment 
of binding rules for transnational companies and the approval of norms that exclude 
the private sector from key areas for human dignity and the survival of the planet.
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1. Focusing the scope of application on transnational corporations: National 
and international standards, such as international human rights law, should be considered 
binding on natural and legal persons; transnational corporations are legal persons and, 
as such, subjects and objects of law.

2. Promote binding standards as opposed to voluntary agreements: In addition 
to the creation of binding national and international standards for natural and legal 
persons, specific obligations of transnational corporations to respect all human, social 
and environmental rights must be regulated.

3. Reaffirm the primacy of human rights over trade and investment treaties: International 
law, which derives from custom or written texts such as the International Bill of Human 
Rights, is composed of a set of peremptory norms. According to Article 53 of the Vienna 
Convention on the Law of Treaties, these cannot be derogated from and cannot conflict 
with other non-mandatory rules, such as trade rules. 

4. Detail extraterritorial obligations: States have an obligation to respect, protect 
and fulfil civil, political, social, economic, cultural and environmental rights, both 
within their territory and extraterritorially, and violation of this obligation may engage 
the international responsibility of the state.

5. Include the responsibilities of national and international bodies: Their activity can lead 
to unlawful conduct through funding, lack of human rights monitoring and oversight. 
It is central to include provisions regarding the obligation of these entities, requiring 
them to contribute to the respect of human rights.

6. Establish the dual international responsibility of companies and executives: 
Any company that violates human rights or causes damage through the activities of its 
parent company, subsidiaries, suppliers or contractors must make reparations to the 
victims and affected communities through administrative and civil liability. If these 
damages are part of a crime or offence, they must be held criminally liable.

7. Advancing enforceability, justiciability and transparency: Central to ending impunity 
for human rights violations committed by transnational corporations is the lack 
of enforcement mechanisms. Avenues such as a centre for transnational corporations 
or a specific prosecutor’s office, as well as a global court on transnationals and human 
rights, should be created.

8. Improve access to justice and remedy: Individuals and communities who have 
suffered abuses by a transnational corporation must be effectively redressed for human 
rights to be meaningful in practice.

9. Encourage the participation of all social actors in the creation, application 
and monitoring of the regulation: It is necessary to incorporate the participation of trade 
unions, social, human rights, environmental and feminist organisations, among many 
other social actors.

10.  Incorporate external evaluation mechanisms: The aim is to promote specific 
measures that can be verified in regulatory mechanisms, together with the creation 
of bodies whose purpose is to draw up procedures and establish the frequency 
for adequate public supervision in which the consequences of possible non-compliance 
can be known.
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ANALYSIS OF BUSINESS AND 
HUMAN RIGHTS INITIATIVES
Based on the theoretical framework described above, the most relevant recent 
institutional initiatives on this issue have been selected to assess their degree 
of compliance: UN Guiding Principles on Business and Human Rights; International legally 
binding instrument on transnational corporations and other business enterprises with 
respect to human rights; Regulation on due diligence in the supply chain of minerals 
originating from conflict zones in the EU; European Directive on non-financial 
disclosure; Law on the duty to monitor the external action of large companies (France); 
Responsible Business Initiative (Switzerland); Catalan Centre on Business and Human 
Rights (Catalonia).

Degree of compliance with the criteria of the theoretical 
framework in the business and human rights initiatives analysed.
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1. Focusing scope on transnational 
companies

2. Promoting binding rules versus 
voluntary agreements

3. Reaffirming the primacy of human 
rights over trade and investment 
treaties

4. Detailing extraterritorial  
obligations

5. Including responsibilities of  
national and international bodies

6. Establishing dual international 
accountability of companies and 
managers

7. Advancing enforceability,  
justiciability and transparency

8. Improving access to justice and 
reparation

9. Encouraging the participation of 
social actors in the application and 
monitoring of regulation

10. Incorporating external evaluation 
mechanisms

Source: own elaboration. 
 
Degree of compliance:  high;  medium;  low.
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The analysis of these seven initiatives aims to serve as a reference when establishing 
new control mechanisms for transnational companies in relation to human rights. To this 
end, the selection of the different proposals has attempted to cover the different levels 
of the institutional sphere, ranging from proposals that fall within the state framework 
to those that operate on an international scale. Bearing in mind that in recent decades 
various proposals have been developed around the world to advance along these 
lines, for the purposes of this work we have selected initiatives that have been carried 
out recently and preferably in the European sphere. 

EUROPEAN DUE DILIGENCE 
DIRECTIVE
The analysis of the European Parliament’s resolution on corporate due diligence in relation 
to human rights and the environment could not be included in the full report, which 
was produced in December 2020. As the so-called Wolters report will be transposed 
into EU law in a few months’ time, we include here an assessment of it in relation to the 
theoretical framework described. 

Responsibility along the entire value chain, the need to monitor subsidiaries and suppliers, 
the specific mention of investigating large corporations –although small, medium-
sized, public companies, etc. are also included– the incorporation of sanctions, even 
something akin to a monitoring centre responsible for receiving complaints and reports 
on companies; all this appears in the resolution approved by the European Parliament... 
linked to the risk plan drawn up and evaluated by the companies themselves. Thus, there 
could be sanctions in case the link between the business plan and the violation of human 
rights could be proven, but not because of the socio-ecological conflicts generated by the 
usual modus operandi of large corporations.

The guidelines, on the basis of which the enterprise risk plans will be articulated, 
are “practical guidelines” and are far from being mandatory standards. In fact, it is 
specified that they will have to be in line with the Guiding Principles, the ILO Tripartite 
Declaration and the OECD Guidelines, not with the fundamental norms of international 
human rights law. Other positive elements of this resolution on due diligence have 
been highlighted, such as the fact that it incorporates the possibility of investigations 
by public bodies responsible for enforcing the directive. But this issue remains very 
vague: there is no provision for routine public inspections or multi-stakeholder bodies 
that include public administrations, companies, trade unions, human rights organisations 
and affected communities.

The proposal also includes the definition of civil liability – but not criminal liability – 
although it does so in a very indeterminate way. On the one hand, this appears outside 
the complaint, monitoring and out-of-court redress mechanisms under the directive; 
on the other hand, it is built on the central assertion that “undertakings which prove that 
they have taken all due care to avoid the damage in question, or that the damage would 
have occurred even if they had taken all due care, shall not be held liable for that damage”.

What has been emphasised most is that it contributes to monitoring the entire value 
chain. In the articles, however, it is established that the due diligence process rests 
primarily on the company, which is responsible for elaborating, ensuring and verifying 

https://omal.info/spip.php?article9369
https://www.elsaltodiario.com/derechos-humanos/impunidad-corporaciones-ong-parlamento-europeo-diligencia-debida-cuando-unilateralidad-vuelve-norma
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respect for human rights throughout the value chain. The future European regulation 
is much more of a private audit than a public inspection.

The resolution is part of a legal sophistication that delimits a playing field halfway between 
voluntariness, unilateralism and classic obligatory nature.

In a context of a global capitalist offensive among an advancing socio-ecological crisis 
and increasing inequalities, this regulation appears as the friendly face of the bailout 
of large corporations by European central states. While billions of euros are injected into 
large corporations and banks via reconstruction funds, debt purchases, bailouts of public 
state bodies, etc., there are no effective socio-environmental obligations or requirements 
for these same companies. On the contrary, what is taking place is a strong re-regulation 
in favour of large corporations.

ALTERNATIVE PROPOSALS
Specific regulation on transnational corporations and human rights, if the framework 
of the nation-state is taken as a reference, must be complemented by a strategy 
of democratic regulation at all levels and scales. From the establishment of economic 
redistribution mechanisms to prohibit evictions and regulate rent and food prices, to the 
incorporation of environmental and social clauses in public procurement to force large 
corporations to respect human rights.

In broader terms, other proposals could also be incorporated, such as increasing 
taxes on large companies and high incomes, regulating financial transactions, raising 
the minimum wage and imposing a maximum wage, and prohibiting the commodification 
of public services and common goods, among others.

The institutional debate continues and certain possibilities are opening up in the state 
framework in the wake of the proposals for universal jurisdiction, with legislative 
advances in different countries that could be reflected in the European Union. In any 
case, alternative proposals on business and human rights need not be confined solely 
to the state framework, but can be based on the consideration of peoples as subjects 
of law, as set out in the 1976 Algiers Charter, which proclaimed the Universal Declaration 
of the Rights of Peoples. States, in this sense, cannot be the only axis on which to build 
international legality; social movements and collectives in resistance must take the lead 
in the construction of law. To this end, two initiatives are proposed: in the framework 
of regulation, the International Peoples’ Treaty for the Control of Transnational 
Corporations; and in terms of its practical implementation, the International Peoples’ 
Centre for the Monitoring of Transnational Corporations.

The first is linked to a radical transformation of international law that incorporates 
the following premises: (a) international legality must be constructed beyond states 
on the basis of the re-appropriation and re-elaboration of classic legal instruments; 
(b) a new normative codification is required that clearly expresses that International 
Human Rights Law is hierarchically superior to trade and investment, national 
and international norms; (c) the enforceability and justiciability of peoples’ rights must 
be effective in the face of the architecture of impunity; d) the incorporation of a series 
of principles of International Human Rights Law into the domestic legislation of countries 
and international norms; e) the establishment of a plurality of principles and human 
rights that configure a new democratic constitution; f) the radical transformation of the 
institutional framework of the United Nations to place the representation of peoples 
and individuals and the defence of the rights of the social majorities at the centre.

https://www.stopcorporateimpunity.org/wp-content/uploads/2015/02/PeoplesTreaty-ES-dec2014-1.pdf
https://www.stopcorporateimpunity.org/wp-content/uploads/2015/02/PeoplesTreaty-ES-dec2014-1.pdf
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The Peoples’ Centre is one of the proposals of the Peoples’ Treaty to achieve progress 
in the mechanisms of control of transnational corporations: the creation of a public 
institution to monitor, document and denounce the systematic violations of human 
rights committed by large corporations. The Global Campaign to Dismantle Corporate 
Power proposes the configuration of an International Peoples’ Centre for the Monitoring 
of Transnational Corporations: it is a question of setting up a new strictly social structure 
(composed of social movements, NGOs, think tanks, universities, etc.) on an international 
scale on the basis of decentralised territorial nodes.

The full report  “Empresas y derechos huma-
nos: marcos regulatorios y propuestas” (Juan 
Hernández Zubizarreta, Erika González and 
Pedro Ramiro, OMAL Report no. 25, December 
2020, only in Spanish) can be read here >>

On the due diligence debate you can read the 
article “Diligencia debida, cuando la unilaterali-
dad se vuelve la norma” (only in Spanish) here >>

This publication is part of a parliamentary assistance work carried out for the 
office of Miguel Urbán MEP in the framework of his intervention in the Subcom-
mittee on Human Rights of the European Parliament.

The content of this report is the exclusive responsibility of the Observatory of 
Multinationals in Latin America (OMAL) - Paz con Dignidad.

https://www.stopcorporateimpunity.org/
https://www.stopcorporateimpunity.org/
https://omal.info/spip.php?article9369
https://www.elsaltodiario.com/derechos-humanos/impunidad-corporaciones-ong-parlamento-europeo-diligencia-debida-cuando-unilateralidad-vuelve-norma
https://omal.info/spip.php?article9369

